STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF ALCOHOLI C
BEVERAGES AND TOBACCO,

Petitioner,
VS. Case No. 02-1113

CRAI G D. KEMP AND ELSIE L.
KEMP, d/b/a CEDAR FOOD MART,

Respondent s.

e N e N N N N N N N N N

RECOVMENDED ORDER

A formal hearing was held pursuant to notice in the above
styl e case by Stephen F. Dean, assigned Adm nistrative Law Judge
of the Division of Admi nistrative Hearings, on May 21, 2002, in
Jacksonville, Florida.

APPEARANCES

For Petitioner: Sherrie Barnes, Esquire
Depart ment of Business and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

For Respondent: Did not appear and was not represented.

STATEMENT OF THE | SSUE

Whet her the Respondents purchased cigarettes and al coholic
beverages fromother than |icensed distributors contrary to

st at ut e.



PRELI M NARY STATEMENT

The Di vision of Alcoholic Beverages and Tobacco,
Petitioner, filed an adm ni strative conpl ai nt agai nst the
Respondents, and advised themof their right to a forma
hearing. The Respondents requested fornmal hearing, and the
Petitioner forwarded the case to the Division of Admnistrative
Hearings to conduct a formal hearing. The case was set for
formal hearing on May 21, 2002, and notice was provided to the
parties as required by | aw

Prior to the comrencenent of the hearing, the Petitioner
noved to have jurisdiction relinquished because the Respondents
had failed to respond to requests for adm ssions setting forth
t he essential factual elenments contained in the adm nistrative
conplaint. This notion was filed within three working days of
the date set for hearing. This notion was denied as untinely.

At the comrencenent of the hearing, the Petitioner was
present and ready to proceed. The Respondents were neither
present nor represented. The record reflected that the
Respondents had not responded to the initial order. The
Respondents’ notice was not returned to the D vision of
Adm ni strative Hearing as undeliverable. After approximtely 30
m nutes, when the Respondents did not appear, the Petitioner was

permtted to proceed.



The Petitioner renewed its notion to relinquish
jurisdiction, and it was denied as untinely. The Petitioner
called Cynthia Britt and Sabrina Maxwell to testify. The
Petitioner noved into evidence the records of the Respondents’
| i censure under seal of the docunent custodian as Petitioner’s
Exhibit A The Petitioner attenpted to introduce cigarettes
seized by the investigators fromthe Respondents; however, they
wer e exam ned and noted, and counsel was directed to have them
remain in the possession of the Petitioner.

The Transcript was filed on June 5, 2002. Neither party
filed proposed findings or post hearing briefs.

FI NDI NGS OF FACT

1. On August 21, 2002, Cynthia Britt and Sabrina Maxwel |,
agents of the Petitioner, conducted a routine inspection of the
Respondent s’ conveni ence store. At the beginning of the
i nspection, Britt and Maxwel | identified thensel ves as agents of
the Petitioner and asked for access to the area behind the
counter and to see Respondents' |icense.

2. Wen Agent Britt noved behind the counter, she saw
several packages of cigarettes in the overhead storage display
that did not bear the State of Florida tax stanp. Agent Britt
sei zed these packages of cigarettes. Agent Britt identified 55
packages of cigarettes she seized as Petitioner’s Conposite

Exhibit D. The trier of fact exam ned these cigarettes and



returned the exhibit to the Petitioner to secure themas part of
t he record.

3. Agent Britt asked Ms. Kenp for invoices for the
purchase of their cigarettes. These receipts were produced and
they were al so seized. Agent Britt identified these receipts as
Exhi bit E, the receipts for purchases fromunlicensed
distributors, and Exhibit F, the receipts fromlicensed
distributors.?

4. The receipts reflected that the Respondents had
purchased cigarettes for resale fromother retailers and from
t he Navy Exchange. The cigarettes that did not have tax stanps
wer e purchased fromthe Navy Exchange.

5. M. Kenp indicated to the agents that cigarettes were
purchased fromthese retail ers and the Navy Exchange because the
whol esal ers required that they purchase too many, or charged
them so nuch for small quantities that they could buy them nore
cheaply at retail

6. In the process of reviewing the receipts for the
purchase of the cigarettes, the Agent Maxwel| discovered six
recei pts for the purchase of al coholic beverages. She conducted
a search of the prem ses and found beverages corresponding to
t he brands purchased on the receipts; however, there was no way
to ascertain whether these beverages were the actual ones

pur chased.



CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and parties in this case.

8. The Petitioner is charged under statute to regul ate the
sal e of al coholic beverages and tobacco products in the State of
Florida. Pursuant to that authority, it conducts inspections to
determine if licensees are conplying wwth the | aws governing the
sal e of these products.

9. Section 210.18, Florida Statutes, provides:

(1) Any person who possesses or transports
any unst anped packages of cigarettes upon

t he public highways, roads, or streets in
the state for the purpose of sale; or who
sells or offers for sal e unstanped packages
of cigarettes in violation of the provisions
of this part; or who willfully attenpts in
any manner to evade or defeat any tax

i nposed by this part, or the paynent
thereof, is guilty of a m sdeneanor of the
first degree, punishable as provided in s.
775.082 or s. 775.083. Any person who has
been convicted of a violation of any
provision of the cigarette tax |law and who
is thereafter convicted of a further
violation of the cigarette tax law is, upon
conviction of such further offense, guilty
of a felony of the third degree, punishable
as provided in s. 775.082, s. 775.083, or s.
775.084.

(2) Any wholesale or retail dealer who
fails, neglects, or refuses to conply wth,
or violates the provisions of, this part or
the rules and regul ati ons pronul gated by the
di vision under this part is guilty of a

m sdeneanor of the first degree, punishable
as provided in s. 775.082 or s. 775.083.



Any whol esal e or retail deal er who has been
convicted of a violation of any provision of
the cigarette tax law and who is thereafter
convicted of a further violation of the
cigarette tax law is, upon conviction of
such further offense, guilty of a felony of
the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.

* * *

(4)(a) Any person or corporation that owns
or is in possession of any cigarettes upon
which a tax is inposed by the cigarette |aw,
or would be inposed if such cigarettes were
manufactured in or brought into this state

i n accordance with the regul atory provisions
of the cigarette |law, and upon which such
tax has not been paid is, in addition to the
fines and penalties otherw se provided in
the cigarette law, personally liable for the
anount of the tax inposed on such
cigarettes; and the division nmay coll ect
such tax from such person or corporation by
suit or by restitution if the taxpayer is
convicted, found guilty, or pleads nolo
contendere or guilty to any crime under this
chapter. This paragraph is applicable even
if adjudication is wthheld.

(b) This subsection does not apply to a
manuf acturer or distributor |icensed under
the cigarette law, to a state bonded

war ehouse, or to a person possessing not in
excess of three cartons of such cigarettes,
whi ch cigarettes were purchased by such
possessor outside the state in accordance
with the | aws of the place where purchased
and brought into this state by such
possessor. The burden of proof that such
cigarettes were purchased outside the state
and in accordance with the aws of the place
where purchased shall in all cases be upon
t he possessor of such cigarettes.



(5)(a) Al cigarettes on which taxes are

i nposed by the cigarette |law, or would be

i nposed if such cigarettes were manufactured
in or brought into this state in accordance
with the regul atory provisions of such | aw,
whi ch are found in the possession or custody
or within the control of any person for the
pur pose of being sold or renoved by him or
her in fraud of the cigarette law or with
design to evade paynent of such taxes may be
sei zed by the division or any supervi sor,
sheriff, deputy sheriff, or other |aw
enforcenent agent and shall be forfeited to
t he state.

(b) This subsection does not apply to a
person possessing not in excess of three
cartons of cigarettes, which cigarettes were
pur chased by such possessor outside the
state in accordance with the | aws of the

pl ace where purchased and brought into this
state by such possessor.

(6)(a) Every person, firm or corporation,
other than a |icensee under the provisions
of this part, who possesses, renoves,
deposits, or conceals, or aids in the
possessi ng, renoving, depositing, or
conceal i ng of, any unstanped cigarettes not
in excess of 50 cartons is guilty of a

m sdeneanor of the second degree, punishable
as provided in s. 775.082 or s. 775.083.

In lieu of the penalties provided in those
sections, however, the person, firm or
corporation nay pay the tax plus a penalty
equal to the anobunt of the tax authorized
under s. 210.02 on the unstanped cigarettes.

(b) Every person, firm or corporation
other than a |icensee under the provisions
of this part, who possesses, renoves,
deposits, or conceals, or aids in the
possessi ng, renoving, depositing, or
conceal i ng of, any unstanped cigarettes in
excess of 50 cartons is presuned to have
know edge that they have not been taxed and



is guilty of a felony of the third degree,
puni shabl e as provided in s. 755.082,
775. 083, or 775.084.

(c) This section does not apply to a person
possessing not in excess of three cartons of
such cigarettes purchased by such possessor
outside the state in accordance with the

| aws of the place where purchased and
brought into this state by such possessor.
The burden of proof that such cigarettes
wer e purchased outside the state and in
accordance with the laws of the place where
purchased shall in all cases be upon the
possessor of such cigarettes.

(7) Any sheriff, deputy sheriff, or police
of ficer, upon the seizure of any unstanped
cigarettes under this section, shal

pronptly report such seizure to the division
or its representative, together wwth a
description of all such unstanped cigarettes
seized, so that the state nmay be kept
informed as to the size and nagnitude of the
illicit cigarette business.

(8)(a) It is unlawful for any person to
conspire with any other person or persons to
do any act in violation of the provisions of
this part, when any one or nore of such
persons does or conmits any act to effect

t he object of the conspiracy.

(b) Any person who violates the provisions
of this subsection:

1. If the act conspired to be done woul d
constitute a m sdeneanor, is guilty of a

m sdeneanor of the second degree, punishable
as provided in s. 775.082 or s. 775.083.

2. |If the act conspired to be done would
constitute a felony, is guilty of a felony
of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.



10. The inspectors found packages of cigarettes that did
not have the Florida Tax Stanp affixed and receipts for the
purchase of cigarettes fromthe Navy Exchange. Ci garettes sold
t hrough the exchange do not bear the Florida Tax Stanp.

11. There were additional receipts for the purchase of
cigarettes fromother retail ers whose cigarettes woul d have
borne the Florida Tax Stanp. Those cigarettes could not be
segregated fromcigarettes purchased froma |licensed whol esal er
however, the evidence supports the conclusion that cigarettes
were purchased for resale fromother than a distributor, a fact
that Ms. Kenp adm tted.

12. Section 210.15(1)(h), Florida Statutes, provides:

No retail sales of cigarettes may be nade at
a location for which a whol esal e deal er,

di stributing agent, or exporter permt has
been issued. The excise tax on sal es nade
to any traveling location, such as an
itinerant store or industrial caterer, shal
be paid into the General Revenue Fund
unal l ocated. Cigarettes may be purchased
for retail purposes only froma person
hol di ng a whol esal e dealer permt. The

i nvoice for the purchase of cigarettes mnust
show t he place of business for which the
purchase is nade and the cigarettes cannot
be transferred to any other place of

busi ness for the purpose of resale.

13. The Respondents viol ated Sections 210.15(1)(h) and
210.18, Florida Statutes.

14. Evidence was discovered of simlar purchases of

al coholic beverages fromretailers for resale.



15. Section 561.14(3), Florida Statutes, provides:

Vendors licensed to sell alcoholic beverages
at retail only. No vendor shall purchase or
acquire in any manner for the purpose of
resal e any al coholic beverages from any
person not licensed as a vendor,

manuf acturer, bottler, or distributor under
t he Beverage Law. Purchases of al coholic
beverages by vendors fromvendors shall be
strictly limted to purchases between
menbers of a pool buying group for which the
initial purchase of the al coholic beverages
was ordered by a pool buying agent as a
single transaction. No vendor shall be a
nmenber of nore than one cooperative or pool
buyi ng group at any tinme. No vendor shal

i nport, or engage in the inportation of, any
al cohol i c beverages from pl aces beyond the
limts of the state.

16. The statute permts the purchase of beverages by a
retailer froma retailer by a pool buying agent. The statute
does not define pool buying agent. The Departnment did not show
t hat Respondents were not "pool buying agents” or purchased the
subj ect beverages through a pool buying agency.

17. There was no evidence that beverages for resale were
pur chased through the Navy Exchange. Al of the beverages had
the required tax stanps.

18. The Respondents having violated Sections 210.18 and
Section 210.15(h), Florida Statutes, have violated Section
561.29(1)(a), Florida Statutes.

19. The evidence shows a violation of the letter of the

law, but not an intent to principally avoid paying the taxes on
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six cartons of cigarettes. The Respondents' notivation was to
avoi d the high costs of purchasing cigarettes and al coholic
beverages in quantity froma wholesale distributor. This is,
noreover, a first offense.

RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOVMENDED:

That the Petitioner destroy the cigarettes seized and
i npose a fine of $250 on the Respondents for violation of
Section 210.18(1), Florida Statutes; and inpose a fine of $250
for violation of Section 210.15(1)(h), Florida Statutes.

It is also recommended that the alleged violations of
Section 561.14(3), Florida Statutes, be dism ssed.

DONE AND ENTERED this 2nd day of July, 2002, in

Tal | ahassee, Leon County, Florida.

STEPHEN F. DEAN

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of July, 2002.
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ENDNOTE

1/ The transcript is not clear exactly which receipts were
mar ked E and which were nmarked F;, however, the finding above
reflects the best reading of the transcript.

COPI ES FURNI SHED

Sherrie Barnes, Esquire
Departnment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Craig D. Kenp

Elsie L. Kenp

8716 Lone Star Road
Jacksonville, Florida 32211

Ri chard Turner, Director
Di vi sion of Al coholic
Beverages and Tobacco
Depart ment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Hardy L. Roberts, 111, General Counsel
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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